INVOKING STATE RESPONSIBILIlY IN THE TwENlY-FIRST CENTURY

By Edith Brown Weiss·
At the beginning of the twenty-first century, the international community is globalizing, integrating, and fragmenting, all at the same time. States continue to be central, but many other actors have also become important: international organizations, nongovernmental organizations, corporations, ad hoc transnational groups both legitimate and illicit, and individuals. For the year 2000, the Yearbook of International Organizations reports that there were 922 international intergovernmental organizations and 9988 international nongovernmental organizations.! If organizations associated with multilateral treaty agreements, bilateral government organizations, other international bodies (including religious and secular institutes), and internationally oriented national organizations are included, the number ofinternational organizations reaches nearly thirty thousand.
2 Another twenty-four thousand are listed as inactive or unconfirmed. 3 Corporations that produce globally are similarly numerous. As of September 27, 2002, an estimated 6,252,829,827 individuals lived on our planet. 4 Some of these individuals and groups have made claims against states for breaching their obligations, particularly for human rights violations. In short, international law inhabits a much more complicated world than the one that existed fifty or even thirty years ago.
The Peace of Westphalia more than 350 years ago led to the establishment of the classic system of international law, which centered exclusively on sovereign states that had defined territories and were theoretically equal. States made international law and were accountable to each other in meeting international legal obligations. The articles on state responsibility of the In ternational Law Commission (ILC) 5 largely reflect this tradi tional view of the in ternationallegal system. They focus on states and the rules they use to hold each other accountable for the substantive obligations to which they have committed themselves.
But the initial ILC report in January 1956 observed that it was important to do more than codifY the law; it was "necessary to change and adapt traditional law so that it will reflect the profound transformation which has occurred in international law .... [and] to bring the 'principles governing State responsibility' into line with international law at its present stage of developmen t.,,6 During the almost fifty years since the U ni ted Nations General Assem bly 2 ld. The Yearbook's data base codes international bodies according to fifteen types of organizations and then groups them into five clusters: international organizations; dependent bodies; organizational substitutes; national bodies; and dead, inactive, and unconfirmed bodies.
3Id.
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adopted the resolution that authorized the Commission's work on state responsibility,7 the international legal system has evolved significantly to reflect the changing nature of intern ational society and the growing role of nonstate actors. While the Commission's almost exclusive concern with states may have been appropriate at the beginning of its work, it does not reflect the international system of the twenty-first century. This essay reviews the articles on the invocation of state responsibility, analyzes them in historical context, and notes where they represent progressive development ofinternational law. It then surveys a wide range of contemporary situations where individuals, other nonstate entities, and international organizations invoke state responsibility byinitiatingjudicial or other formal complaint proceedings. The essay concludes that, in light of this contemporary practice, the articles usefully advance the codification and developmen t of in ternational law but do not deal sufficiently with the right of individuals and nonstate entities to invoke the responsibility of states.
I. THE ILC ARTICLES ON INVOKING STATE RESPONSIBILI1Y
The articles on state responsibility are organized into four parts, two of which directly bear on the issue of "who can claim" addressed in this essay. The key provisions are in part 3 (implementation of international responsibility) and, to a lesser extent, part 2 (the content of international responsibility). Parts 1 and 4 (the elements of internationally wrongful acts, and certain general provisions) are less relevant.
Part 3, "The Implementation of International Responsibility of a State," illustrates the articles' central focus on states as holding rights that potentially implicate state responsibility. Chapter I of part 3, which addresses who can claim a breach of state responsibility, limits the text to invocation by states. 'The first article (Art. 42) is characteristic: "A State is entitled as an injured State to invoke the responsibility of another State .... "8 The introductory commentary to the chapter observes that the "rights that other persons or entities may have arising from a breach of an international obligation are preserved by article 33 (2) ,"9 which is located in part 2 (articulating the consequences of internationally wrongful acts). This "savings clause" provides only that part 2 does not prejudice any right arising from a state's international responsibility that accrues directly to an individual or nonstate entity. 10 While this clause at least acknowledges today's more complicated world, it is insufficient. The chapter on invocation should also have addressed, however briefly, the capacity/powers of persons, nonstate entities, and international organizations to invoke the international responsibility of states. II This point will be dealt with more fully after analyzing the articles on invocation that the International Law Commission has put forward.
THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 96:798 controversial distinction, which is discussed below. The articles in between, Articles 43-47, deal with procedural aspects of the invocation of state responsibility: the obligation to provide notice of a claim, the admissibility of claims (requirements concerning nationality of claims and exhaustion oflocal remedies), the loss of the right to invoke responsibility, the ability of a plurality of states injured by the same "internationally wrongful act" to make claims, and the rights of invocation when there are a plurality of responsible states. 12 The first three of these articles apply equally to states invoking responsibility as an injured state or as a noninjured state.
Articles 43-47 generally codify international law and are relatively straightforward. However, Articles 45, 46, and 47 deserve special note. Article 46 (plurality of injured states) and Article 47 (plurality of responsible states) were added in the year 2000 after the draft articles were adopted on first reading. They make clear that if there is a plurality of i~ured states or a plurality of responsible states, each one is entitled to make a claim against any responsible state subject to the limitation that no injured state may recover compensation exceeding its damages. Since problems such as environmental protection usually engage more than one injured state and more than one responsible state, Articles 46 and 47 may be especially useful. Article 45 addresses when a state may lose the right to invoke state responsibility, namely, by waiving its claim or by conduct indicating that it has "validly acquiesced in the lapse of the claim.,,13 The last condition gives considerable flexibility to a court in determining whether the right has been lost and, as the commentary indicates,14 reflects the somewhat varyingjudgments on this point of the International Court of Justice (ICJ) in the Certain Phosphate Lands in Nauru 15 and La Grand cases. 16
Definition of Invocation
The articles define "invocation" narrowly. The commentary to Article 42 indicates that the term "should be understood as taking measures of a relatively formal character, for example, the raising or presentation of a claim against another State or the commencemen t of proceedings before an international court or tribunal.,,17 Protests, criticisms, or calls for other states to abide by an obligation do not by themselves qualify as "invoking" the responsibility of a state under Article 42. However, claims before intergovernmental human rights commissions, for example, or before other intergovernmental bodies should suffice. While the ILC may have defined invocation narrowly, the articles are likely to be applied when states make less formal claims of international law violations. On the other hand, by keeping the definition narrow, the Commission may have intentionally left undisturbed the right of "noninjured" states to make less formal claims that a state has breached its international obligations, as well as any rig~ts of individuals and nonstate entities to make less formal claims. whether they may also create an indivisible whole so that the treaty obligations are to be performed in relation to every other state party to the agreement, or whether they may in some cases reflect obligations of a state toward the international community as a whole.
18 If the first approach is accepted, then correlative rights and obligations exist between individual states, and the state holding the right can invoke state responsibility as against the holder of the obligation. This theory provides an oreerly approach to international law, for it makes it relatively easy to identify who has the obligation and who the right of invocation. This bilateralist approach formed the basis of the traditional law of treaties and underlies the 1969 Vienna Convention on the Law of Treaties.
19
The second approach is more complicated, because it posits that some agreements create rights and obligations that are indivisible for all states party to the treaty and that each state owes an obligation to every other state party to perform those treaty obligations. The 1963 Limited Test Ban Trea.yw and the 1991 Protocol on Environmental Protection to the Antarctic Treatl l exemplify this approach. The Vienna Convention on the Law of Treaties considers this problem in Article 60 by defining when a state party to a multilateral agreement may terminate or suspend its performance in response to a material breach by another contracting party. Article 60 provides that any state party may invoke a material breach to suspend the treaty in whole or in part if the "treaty is of such a character" that a material breach "radically changes the position of every party with respect to the further performance of its obligations under the treaty."~~ The third approach posits that multilateral agreements or customary international law may create obligations that run to the international community as a whole, as the International Court of Justice suggested in the Barcelona Traction case (referring to them as obligations erga O1nnes).~3 Determining which states have the right to invoke a breach of these obligations as grounds for taking remedial or counter-measures has proved controversial. In theory, states should be able to claim a breach of these obligations even if they have suffered no direct injury, but the Court did not go that far in Barcelona Traction and, indeed, in the earlier South West Africa cases ultimately declined to find that the applicant states had legal rights or interests sufficient for jurisdiction.
24
The International Law Commission, to its credit, considers all three categories of obligations and does so in an innovative, if perhaps controversial, way. The first two categories are addressed in Article 42 (a) and (b), respectively. The last is handled through the mechanism of Article 48(1) (b), which provides that a state may invoke state responsibility if the obligation breached "is owed to the international community as a whole."25 Article 48 (1) Oct. 4,1991 ,30 ILM 1455 (1991 is questionable. While they may not be injured in the sense of Article 42, they nonetheless suffer injury from the fact that an obligation to which they subscribe has been breached and its status could therefore be threatened unless action is taken to enforce the obligation. 32 States often put down "markers" in the form of statements when they observe other states breaching international obligations, such as by the use of chemical or biological agents, even though they are not directly injured by that use. They do so to secure the integrity of the rule and prevent its dissolution through unchallenged practice. In this sense, the development of a separate article to deal with a noninjured state is arguably misleading.
The old Article 40, the predecessor to Articles 42 and 48, did not distinguish between states on this point and treated all states as equally injured. This approach, too, had problems because not all states were equally injured. James Crawford, noting that this treatment was not conducive to developing public international law (rather than private international law), argued that it was important to distinguish between the primary beneficiaries (the right holders) and those states with a legal interest in compliance, "irrespective of how orwhether the breach has affected [them] . ,,33
.
Article 48 and the Noninjured State
When the Commission thus decided to create a new article (Article 48) in which states could invoke responsibility for a breach of an obligation owed to the international community as a whole, even though the states had suffered no "injury" in the traditional use of that word, it made an important innovation. The distinction could provide a reasonable basis for later recognition of the rights of actors other than states to invoke state responsibility in these circumstances. If injury is not required, then nonstate actors (who similarly may find it difficult to show direct injury) should have an easier time in asserting competence to claim for breaches of obligations owed to the international community as a whole. As discussed later in this article, there is precedent at the national level for the right of groups and individuals to raise claims for breaches of environmental obligations even though the group or individual has not been directly injured. Article 48 reflects more recent developments in international law and represents its progressive development.
Under Article 48 (1), states other than injured states can invoke the responsibility of another state in two contex~: if"(a) the obligation breached is owed to a group of States including that State, and is established for the protection of a collective in terest of the group; or (b) the obligation breached is owed to the international community as a whole."34 The commentary indicates that the former category, Article 48 (1) (a), encompasses such agreements as regional security arrangements, regional systems for protecting human rights, and regional agreements for protecting the environment. [Vol. 96:798 The most interesting and presumably still controversial part of Article 48 is subparagraph (1) (b), which covers breaches of obligations "owed to the international community as a whole." Here the Commission draws upon the International Court of]ustice's famous dictum in Barcelona Traction that there is a distinction between obligations owed to particular states and those owed to "the international community as a whole" and that as regards the latter, "all States can be held to have a legal interest in their protection."38 Although the Court referred to these as obligations erga omnes, the Commission eschews this term on the grounds that it has sometimes been confused with obligations owed to all parties to a treaty. Article 48 essentially reverses the Court's position in the South West Africa cases, where the IC] declined to recognize the standing of Ethiopia and Liberia to seek a declaration on the illegality of South Mrica's actions in South West Mrica (now Namibia) .39 It permits states to raise claims regarding obligations owed to the community as a whole. 40 This category of obligations is likely to grow, especially in human rights and environmental protection. In the Barcelona Traction case, the Court enunciated a handful of such obligations: acts of aggression, genocide, slavery, and racial discrimination. 41 As noted in the commentary,42 the Court in the East Timor case added the principle of "self-determination" as an erga omnesobligation. 43 Arguably, other obligations have also emerged, such as an obligation not to dispose of high-or medium-level nuclear wastts in the oceans. 44 Thus, the ILC not only reflects the Court's assertion in the Barcelona Traction case, but sets the stage for states to invoke state responsibility for the breach of any obligation owed to the international community. .
The text is significant for what it does not say. Article 48 refers to the "international community as a whole," not to the international community of states as a whole, which is the phrase used in the Vienna Convention on the Law of Treaties. 45 The commentary to Article 25, where the phrase is first introduced, indicates that the Commission intentionally adopted the broader phrasing used in the Barcelona Traction case and subsequent international agreements, and rejected including the phrase "ofStates."46 This formulation conforms with the view that the international community now comprises important actors other than states.
Article 48 (2) provides that any state that is entitled to invoke the responsibility of another state may ask not only for the cessation of the act and assurances that it will not recur, but also for reparation of the interest of the injured state or of the beneficiaries of the obligation that has been breached. It Mar. 25,2001 ).This prohibition is embodied in the 1996 Protocol to the 1972 London Convention, which bans the dumping of any material that has a radioactive level above de minimis concentrations. London Protocol to the International Maritime Organization Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter, Nov. 7, 1996, Annex I, 36 ILM I, 21 (1997) . Further support for this obligation is found in the provision of the Antarctic Treaty that bans the disposal of all radioactive wastes in Antarctica, which encompasses portions of three oceans as defined by the Treaty. Antarctic Treaty, supra note 31, Art. 5. 45 Vienna Convention on the Law of Treaties, supra note 22, Art. 53. 46 Commentaries, Art. 25, para. 18.
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does not elaborate on the point. The beneficiaries could extend, for example, to the individuals who benefit from human rights treaties. The provision expands the domain within which state responsibility operates and in this sense represents progressive international legal development.
The inclusion of the new Article 48(1) (b) was not accepted without controversy in the Commission. One member wanted to delete the article entirely because it was not a core issue of state responsibility. In finalizing the articles, the Commission agreed to delete any provision articulating the notion of international crimes, a controversial concept that had been included in earlier versions. 47 Article 48's ,extension to any state of the right to invoke state responsibility for breaches of obligations owed to the international community as a whole is a welcome development. If states were not allowed to do so, then many breaches could occur without the threat of a claim by any state against the wrongful act. This approach, however, poses potential dangers. Because no collective decision or third-party decision about a breach need be made, the provision leaves it to each state to determine whether a breach of an obligation owed to the international community as a whole has occurred and whether to make a claim. In writing about the potential inclusion of international crimes in the ILC articles, D. N. Hutchinson referred to this latitude as letting loose" 'a sort of international vigilantism', with States being wrongly accused of crimes and subjected to damaging measures without good cause."48 The fear is that the rights conferred by Article 48(1) could be used tojustifY politically motivated acts or unilateral interventions by a state to enforce international law. To guard against the possibility that a state might be subjected to countermeasures based on a spurious legal claim that it has breached an obligation toward the international community as a whole,49 the chapter on countermeasures, in Article 54, limits the right of any state entitled to invoke the responsibility of another state under Article 48 (1) to "lawful measures."50 The commentary indicates that the use of "lawful measures"rather than "countermeasures" in reference to Article 48(1) is deliberate; it permits practice to evolve in this area. 51
While the argument that Article 48 could be used for spurious ends to justifY unilateral interventions is a serious one, it should nonetheless be given limited weight today. The Com~ mission's language anticipates that the obligations addressed in Article 48 will, at least for now, be relatively few and of a status comparable to those outlined by the Court in Barcelona Traction as obligations erga omnes. Moreover, the costs of a potentially frivolous or politically motivated claim, which can be disposed of as such, may be the price for a system in which states will now have the right to hold other states accountable for breaching obligations owed to the international community as a whole. In all of these examples, states can exercise their legal in terest in ensuring compliance with the international agreement, although they have rarely done SO.59 Two areas of the International Court of]ustice's jurisprudence are especially relevant to the issue of invocation: first, third-party requests to intervene in a dispute before the Court and, second, disputes brought to the Court in which a relevant third party was not included as a party to the proceedings. In both instances, while the Court has zealously guarded its jurisdiction, it has recently inched toward a more welcoming stance, which is consistent with the position taken by the ILC.
Standing Before International Tribunals
The IC] has been very cautious in defining the legal interest required for interventions by third parties to disputes before it. 60 While its Statute allows third-party states to intervene, the Court has granted third-party intervention only twice. In the first case, the 1990 Land, /slandandMaritimeFrontierDispute,61 the Court granted Nicaragua's right to intervene in a decision on the legal regime for the waters of the Gulf of Fonseca. In the second case, in 1999, 52 Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 1950 , Art. 33, 213 UNTS 221, as amended by Protocol No. II, May II, 1994 ,33 ILM 960 (1994 In the most recent case, however, involving a dispute between Indonesia and Malaysia over Pulau Ligitan and Pulau Sipadan, the Court declined to accept the Philippines' application to intervene. While the Philippines argued that an ICJ decision could affect the status and . interpretation of various agreements regarding its sovereign rights in North Borneo, the Court was not convinced,63 finding that its judgment would not actually influence the Philippines' claim to North Borneo. 64 In dissent,Judge Oda questioned how the Court could know whether its decision in the case would affect the Philippines' rights unless that state were allowed to intervene and present its arguments.
The International Court of Justice has addressed itsjurisdiction in at least three disputes involving third countries that were not parties before it; the Permanent Court ofInternational Justice addressed it once, when the League of Nations requested an advisory opinion.Jurisdiction was sustained in only one of the cases.
In the Eastern Carelia case, the PCIJ declined to issue an advisory opinion on the interpretation of a bilateral treaty in a dispute between Finland and Russia over the status of East Karelia, because Russia had refused to participate in the proceedings and did not recognize thejurisdiction of the League or the Court. 65 Later, in the classiC case of Monetary Gold,66 the International Court of Justice declined to accept jurisdiction in a claim brought by Italy because, ifit had accepted the case, the Court would have been required to decide whether Albania had wronged Italy, and Albania was not before the Court. In the Nauru case almost forty years later,67 the Court accepted jurisdiction even though Australia argued that any decision would involve the rights and obligations of the other two states that had beenjointly designated by the United Nations in 1947 as the administering authority over the territory of Nauru. The ILC's Article 47 reflects this holding in providing that if "several States are responsible for the same internationally wrongful act, the responsibility of each State may be invoked."r,g In the most recent case, East Timor,59 the Court again declined jurisdictiori on the grounds that it would have to rule on the lawfulness of the conduct of Indonesia, which was not a party to the proceedings. It reached this decision even though Portugal maintained 62 Land and Maritime Boundary Between Cameroon and Nigeria (Cameroon v. Nig.) ,Application to Intervene, 1999 IC] REp. 1029 (Oct. 21). In doing so, the Court quoted its opinion in Nicaragua Interoention: "So far as the object of [a state's] intervention is 'to inform the Court of the nature of the legal rights of [that state] which are in issue in the dispute', it cannot be said that this object is not a proper one: it seems indeed to accord with the function of intervention." Land and Maritime Boundary Between Cameroon and Nigeria, supra, para. 14 (quoting Nicaragua Intervention, supra note 61, at 130, para. 90). . 6' Sovereignty over Pulau Ligitan and Pulau Sipadan (Indon. v. Malay.), Application to Intervene (Int'l Ct.Justice Oct. 23, 200 I), available at <http://www.icj-cij.org>. North Borneo is the area formerly known as the British North Borneo Co. and is now generally acknowledged as Sabah, an independent state of Malaysia. The Philippines uses the term North Borneo (rather than Sabah) because its claim of sovereignty conflicts with that of Malaysia.
f>4 [d., para. 82. Before making this finding, the Court articulated several principles regarding intervention under Article 62 of the IC] Statute. Specifically, the Court reiterated that claims for intervention do not require a jurisdictional link to the parties, id., para. 35, and furthermore, that the claim need not even concern the same subject matter as the principal case before the Court, id., paras. 48-55. All that is required for intervention is that a legal interest could be affected by the decision in the case, id., para. 56, and the Court broadened this category by allowing interests to relate not only to the disjJOsitijof the case, but also to the reasons necessary to constitute the dispositif, id., para. 47.Judge Franck wrote separately to emphasize that had the Philippines met its burden in pleading the effect on its interest, he would still deny intervention, fi':1ding that its interest in sovereignty over North Borneo is contrary to the right of self-determination held and exercised by the people of that territory and is therefore barred by international law. [Vo!. 96:798 that the right that Australia had breached (the right of self-determination) was a right erga omnes. Thus, the Court has been quite scrupulous in insisting that it not take jurisdiction over disputes in which the legal interests of a state not a party to the proceeding would be adjudicated, but it has also been sensitive to the need that states not escape accountability because several are responsible, as in the Nauru case.
In light of the cautious jurisprudence of the International Court of Justice in delineating the "legal interest" required for third parties to intervene and in determining whether the "legal interest" of a state not a party to the proceeding would be adjudicated, the International Law Commission deserves commendation for broadening a state's right to invoke the responsibility of other states for breaches of obligations to the international community as a whole, even when the invoking state was not "injured" (as defined by the Commission).
Standing in National Courts
The ILC's approach to the nature of the right required to invoke responsibility is also in keeping with practice in some national systems. Standing requirements in domestic courts for persons and groups wishing to enforce national legislation vary widely among countries. In the United States, for example, the Constitution permits actions on behalf of a group of individuals so long as individuals in the group or the group itself suffers i~ury that is traceable to a specific act and can be redressed by judicial action. 70 Although not constitutionally required, the interest injured must also fall within the zone of interests protected by the statute. In practice, the definition of injury to the group has varied over the years and with different court jurisdictions; it generally extends, however, to use by the group of an environmental amenity.71 This interpretation is analogous perhaps to Article 48(1) (a), concerning the breach of an obligation owed to a group of states established for the collective interest of those states, although the requirement of an injury, if only to the use of an amenity shared with others, arguably brings it closer to Article 42 on the injured state.
Among the most on-point precedents supporting the text of the ILC's Article 48(1) are those of the Environment Court in New Zealand and the Land and Environment Court in New South Wales, Australia. In New Zealand, legislation authorizes individuals to bring claims before the New Zealand Environment Court without a requirement of personal i~ury.72 Rather, individuals represent the public interest in compliance with the law.
73 Individuals may request declarations for the interpretation of rights and duties under the Resource Management Act, seek civil enforcement orders, or even in some circumstances pursue criminal enforcement. Local and state authorities, in addition to seeking any of the aforementioned judicial remedies, can issue orders to abate the offending actions. 74 The court has become increasingly active. While 1224 claims were filed and 349 formal decisions issued for the year ending inJune 1997, 1395 claims were filed and 833 decisions rendered for the year ending in June 2001. 75 Thus, the decisions issued over a four-year period more than doubled.
70 See, e.g., Sierra Clubv. Morton, 405 U.S. 727 (1972) (dismissing an action due to lack ofa recognized interest). 71 Compare Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992) (finding that indefinite plans to visit other countries cannot lay the basis for injury), with Friends of the Earth v. Laidlaw Envtl. Servs., 528 U.S. 167 (2000) (finding that avoidance by local residents of a river that they would use but for fear of contamination is sufficient to establish an injury). 72 Resource Management Act, 1991, § §311 (1),316(1), 338(4) (NZ). Each section provides for a different form of citizen enforcement, and all sections state that any person at any time may initiate these proceedings.
73 Id. §274 (1 ) (as amended in 1996, allowing "any person representing some relevant aspect of the public interest" to appear and call evidence before the court).
74Id. §322. breach. ,,76 In the category of cases involving environmental planning and protection, the court reported a 15 percent increase in the number of cases submitted in 2001 over the year 2000, which means that about 230 submissions were received. 77 Again, this provincial experience provides precedent for permitting actors to make formal claims in the absence of injury in order to protect community interests in the environment. 78
III. NONSTATE ACTORS AS INVOKING STATE RESPONSIBILIlY
As the foregoing discussion of Article 48 suggests, the articles contain useful progressive elements regarding the nature of the interest required to invoke state responsibility. However, they should have done more to recognize the expanded universe of participants in the international system entitled to invoke state responsibility.
As indicated at the outset, the ILC articles focus on the rules by which states can invoke the responsibility of another state for breaching its international obligation. But the world has evolved considerably over the last four decades since the Commission began its deliberations. Three areas illustrate the significant role of individuals and nonstate entities in invoking state responsibility before international dispute settlement bodies: human rights, environmental protection, and foreign investor protection. In many instances, international agreements provide for individual complaint procedures. The widespread existence of lex specialis contributes to the development of international law regarding the invocation of state responsibility.
Human Rights
Various international and regional fora recognize that individuals have standing to make claims against states for violations of human rights. [Vol. 96:798 registered 1100 communications concerning seventy states. 83 As of August 27, 2002, the Committee had expressed its views on the merits in 403 cases, and 242 cases were "living" or pending. 84 The numbers of submissions are increasing annually, and the Committee is functioning increasingly as a forum for adjudicating human rights disputes.
In 1999 parties to the Convention on the Elimination of Discrimination Against Women adopted an Optional Protocol (based on the ICCPR model) that gives individuals or groups of individuals the right to submit written communications "claiming to be victims" of violations of any of the rights in the Convention by states that have accepted the Protocol.?5 The UN Committee on Economic, Social and Cultural Rights has considered developing an optional protocol to the International Covenant on Economic, Social and Cultural Rights, which would similarly give individuals the right to complain of a breach of the Covenant by a state party to such a protocol.
The Convention Against Torture and the International Convention on the Elimination of All Forms of Racial Discrimination both create an individual complaint procedure, which states can opt into. As of May 30, 2002, the Committee Against Torture had registered 200 communications against twenty-one countries, with 46 cases pending. 86 The Committee on the Elimination of Racial Discrimination considers complaints filed by individuals or groups of persons claiming to be victims of racial discrimination by a state that is a party to the Convention and has declared that it recognizes the committee's competence to receive individual complaints. Between 1982, when the procedure went into effect, andJune 25, 2002, the committee concluded 21 cases against seven countries, with one case pending. 87 The committee expressed its views on the merits in 13 of the cases. 88
At the regional level, the evidence is even more persuasive that individuals have become important actors in invoking state responsibility. The European Court of Human Rights in the year 2001 received 31,393 individual communications complaining of violations of the European Convention on Human Rights. Of these, the Court registered 13,858 applications, took decisions in 9728, and rendered judgments in 888 cases. The numbers have been growing each year. In 1999 the Court registered 8400 applications and in 2000, 10,482, while it rendered 177 and 695 judgments in these years, respectively.89 These numbers far exceed the number of state-to-state complaints.
In the inter-American system, individuals can also bring claims for human rights violations, although not directly to the Inter-American Court of Human Rights. Under the American Convention on Human Rights, individuals must initially file a complaint with the InterAmerican Commission on Human Rights, which can forward it to the Court. 90 Again, individuals have used this procedure frequently. One might also analogize to the inter-American system and argue that the prosecutors at the Tribunals for the Former Yugoslavia and for 83 At the national level, courts in the United States have recognized the right of individuals to bring claims for actions other individuals allegedly took as officials in violation of the "law of nations." In Kadic v. Karadzic, one of the most publicized cases, the U.S. Court of Appeals for the Second Circuit recognized the right of victims of certain atrocities allegedly committed by Radovan Karadiic to bring international legal claims before U.S. courtS. 92 In 2002 a federal district court declined to recognize jurisdiction over Robert Mugabe, the president of Zimbabwe, and several senior government officials, for alleged acts of torture and terrorism, but did find that they could be served in their capacity as leaders oftheir political party, the African National Union-Patriotic Front.
93 By doing so, the court indicated that it construed "immunity" narrowly, even in the face of contrary interpretations oftreaty obligations by the U.S. executive branch.
94 While on the one hand, th;se cases relate to the extension of state responsibility to individuals acting for the state or under color of state authority, on the other hand, they reveal the growing trend to open courts to individuals claiming breaches of international obligations.
Environmental Protection
Developments in international environmental law have begun to mirror those in human rights, albeit in an as yet modest way. The North American Agreement on Environmental Cooperation, negotiated as a parallel agreement to the North American Free Trade Agreement (NAFTA), gives nongovernmental organizations and individuals the right to complain that one of the three states party to the agreement "is failing to effectively enforce its environmental (1997) • (indicating that the Tribunal is an improvement over the Nuremberg Tribunal, but that it is far from a perfect system).
92 Kadic v. Karadzic, 70 F.3d 232 (2d Cir. 1995) (the court found subject matter jurisdiction under the Alien Tort Claims Act, 28 U .S.C. § 1350 (1988) ). The Alien Tort Claims Act gives U.S. federal courts original jurisdiction over tort claims made by aliens for torts committed in violation of the law of nations (or a treaty of the United States). The trial court had dismissed for lack of subject matter jurisdiction because it held that only state actions, and not individual actions, could violate the law of nations. The appellate court reversed, finding instead that certain individual actions, genocide, war crimes, and some crimes against humanity are violations of the law of nations. The court also suggested that Karadfic could be liable for other crimes as the president of the Republika Srpska because, although Srpska was never formally recognized as a state, it appeared to satisfy the criteria for being a state, including having sovereignty over land and people . . Karadzic, 70 F.3d at 245; see also Forti v. Suarez-Mason, 672 F.Supp. 1531 (N.D. Cal. 1987 ) (concluding in suit brought by Argentine citizens in the United States against former Argentine general that claims of official torture, prolonged arbitrary detention, and summary execution all constituted "international tort" claims that could be adjudicated under the Alien Tort Statute).
THE AMERJCANJOURNAL OF INTERNATIONAL LAW [Vol. 96:798 law., , 9f . This provision has also been interpreted to give individual corporations the right to lodge a complaint. 96 In response to a qualifying submission, the secretariat of the commission requests a response from the state, and after considering both, may recommend the preparation of a factual record to the council. The council, by a two-thirds vote, can then order this record prepared and has the option, again by a two-thirds vote, to make it publicly available. 97 As of October 8,2002, the Commission on Environmental Cooperation had received thirty-five submissions on enforcement matters since its inception in 1995, with a sharp increase in their number in the last few years. 98 It had prepared and released factual records in three cases and was in the process of preparing seven other factual records. 99 Most of the submissions were presented by several organizations, and often by individuals.
Individuals or nonstate entities concerned about breaches of environmental or natural resources law can now file complaints against a state and seek arbitration at the Permanent Court of Arbitration (PCA). The PCA's new Optional Rules for Arbitration of Disputes Relating to Natural Resources and/or the Environment were unanimously adopted on June 19, 2001. 100 They are modeled after the UNCITRAL Arbitration Rules.
Investor Claims
When the International Law Commission began its work, state responsibility generally meant the substantive rules for protecting aliens, particularly in the area of foreign investment.
101 At the time, foreign investor claims wen~ viewed largely in terms of diplomatic protection, as claims brought by a state for injury to its nationals. Within the last decade or two, however, investors have increasingly resorted directly to international dispute settlement procedures for breaches. The International Centre for Settlementoflnvestment Disputes (ICSID) provides a mechanism for states and foreign investors to resolve their disputes voluntarily. More than fifty contracting parties to the ICS'ID Convention have introduced legislation that 95 North American Agreement on Environment .. 1i Cooperation, Sept. 8-14,1993 , U.S.-Can.-Mex., Art. 14, 32 ILM 14S0 (1993 [hereinafter NAAEC] . Article 14 provides, in pertinent part:
I. The Secretariat may consider a submission from any non-governmental organization or person asserting that a Party is failing to effectively enforce its environmental law, if the Secretariat finds that the submission: (a) is in writing in a language designated by that Party in a notification to the Secretariat; (b) clearly identifies the person or organization making the submission; (c) provides sufficient information to allow the Secretariat to review the submission, including any documentary evidence on which the submission may be based;
(d) appears to be aimed at promoting enforcement rather than at harassing industry; (e) indicates that the matter has been communicated in writing to the relevant authorities of the Party and indicates the Party's response, if any; and (f) is filed by a person or organization residing or established in the territory of a Party.
Notice that nowhere in Article 14 is the person or organization making the submission required to demonstrate injury.
96 Methanex Submission, SEM-99-00l (Oct. IS, 1999) , available at <http://www.cec.org/citizen/index.cfm? varlan=english>, in which Methanex Corp., incorporated under the laws of Alberta, Canada, alleged that California and/or the United States had failed to enforce environmental regulations. As of June 30, 2000, the secretariat detennined it would not proceed with this submission because the dispute was also the subject of a NAFTA Chapter II claim. Under Article 14.3(a) of the NAAEC, the secretariat is not allowed to proceed with asubmission ifthe party's response indicates that the matter is the subject of a pendingjudicial or administrative proceeding. 97 Investors have also been able to file complaints in national courts or administrative tribunals pursuant to bilateral investment agreements. As of December 2000, the United States had signed forty-five bilateral investment treaties,I05 thirty-seven of which were in force. 106 The standard provision in these treaties allows an individual investor to use the courts or administrative tribunals of the party involved in the dispute, to resort to ICSID or other agreedupon international arbitration procedures, and to obtain domestic interim injunctive relief during the arbitration process.
European Community Courts
For over a decade, the European Court of Justice has acknowledged the right of individuals to seek reparations from states for breaches of the Treaty Establishing the European Economic Community. In the landmark 1990 Francovichjudgment, the Court permitted Italian citizens to seek reparations for lost wages caused by the alleged breach of Italy's obligation under the Treaty to implement a European Community directive providing for minimum protection for workers in case of employer insolvency.107 The Court set forth three conditions permitting individual recovery: the directive was intended to convey individual rights; the content of the rights could be determined solely from the directive's provisions; and a causal link existed between the state's failure to implement the directive and the damage suffered. lOB Subsequent cases have expanded the scope of this decision. In 1996 in Brasserie du P&heur, the Court announced that individuals could seek reparations for any serious breach of international law that infringed their rights. 109 In Dillenkojer, the Court ruled that a country's failure to implement a Council directive in a timely manner was per se a serious breach of international law, which thus expanded the range of acts for which individuals could seek reparations under Brasserie du P&heur. 
The International Court of justice
Only states can bring claims against other states in the International Court of Justice for the breach of international obligations. Nonetheless, the Court came close to giving effect to individual rights in the La Grand case and in earlier advisory opinions on matters regarding UN staff members.
In LaGrand, the IC] found that the Vienna Convention on Consular Relations, 112 in Article 36, created individual rights, which Germany as the national state of the detained person could raise as a diplomatic protection claim before the Court. 113 Germany further claimed that the right of individuals to be informed of their rights without delay was an individual human right, but the Court noted that since it had found that the United States had violated the rights of the LaGrand brothers under Article 36, paragraph 1 of the Convention, it did not need to consider the additional argument.
114 The Court's recognition that the Vienna Convention created individual rights could, nonetheless, affect domestic court practice in the United States. In the 1970s and 1980s, the IC] reviewed three such cases. While the requests formally came from the committee of the General Assembly, the procedure followed was for the applicant to address them to the United Nations Secretary-General, who then forwarded them unchanged to the Court. While individuals, of course, do not have standing before the IC], this procedure, through a thin veil, effectively gave them standing to have the Court review their case. The committee and the review procedure were abolished in 1995. The data from the quite different fields of human rights, environmental protection, and foreign investor protection and the experience in the European Community point in the same direction. Individuals, nongovernmental organizations, and corporations can turn to a growing number of fora in which to lodge formal complaints invoking state responsibility for the breach of international obligations. Their use of these fora is accelerating, sometimes rapidly. One can envisage that procedures giving nonstate actors rights to lodge complaints against states may expand to other areas of international law and to other fora. 1l9 IV. THE ILC AND NONSTATE ACTORS The ILC's deliberations reveal that members were well aware ofthe possibility that entities other than states might invoke state responsibility. Some wanted to address the issue, while others did not. In the end, the ILC referred to the issue in part 2 (which addresses the content of the international responsibility of states), but not in the articles of part 3 on invoking state responsibility. The Commission's overall approach to individuals and nonstate entities was to leave this matter to lex specialis rather than to enunciate a general rule. As a result,
whether and to what extent entities other than states may invoke responsibility varies depending on the primary rule involved.
In keeping with this approach, little wording in the articles directly bears on the topic. The only explicit reference to individuals and nonstate entities occurs in Article 33(2), which provides that part 2 "is without prejudice to any right, arising from the international responsibility of a State, which may accrue directly to any person or entity other than a State."120 Thus, the article recognizes that the primary rule may provide rights for nonstate entities.
Further, the articles in part 2 do not refer to the actor to whom the obligation is due, and in this sense are drafted consistently with obligations running to nonstate actors. The commentary to Article 33(2) adds that in such cases, "it may be that some procedure is available whereby that entity can invoke the responsibility on its own account and without the intermediation of any State,,,121 and refers to human rights treaties and bilateral or regional investment protection agreements. Lest there be any doubt, the commentary also notes that "[t]he articles do not deal with the possibility of the invocation of responsibility by persons or entities other than States, and paragraph 2 makes this clear."122
The blanket Article 55, "Lex specialis" in part 4 (general provisions), adds more generally that the articles do not apply "where and to the extent that ... implementation of the international THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 96:798 responsibility of a State [is] governed by special rules of international law. ,,123 This principle applies if there is an inconsistency between two provisions or the intention that one exclude the other. Thus, the articles on invocation "operate in a residual way," 124 and do not disturb in ternationallegal righ ts of individuals or nonstate en ti ties under particular treaty regimes.
Certainly, these articles are consistent with the expanding body of international practice detailed above, in which individuals and nons tate entities invoke state responsibility under specific international agreements or even under customary international law. They represent in a sense a small triumph for those members who wanted to take note of the role of individuals and nonstate entities in the international system. But more could have been done, both to reflect existing international law and to further its progressive development. In particular, part 3 on invoking state responsibility could have included additional provisions that recognized the widespread current practices described here. An article could have confirmed that individuals and nonstate entities are entitled to invoke the responsibility of a state if the obligation breached is owed to them or an international agreement or other primary rule of international law so provides. It also would have been more consistent with emerging trends in modern international law to include an article that recognized that individuals or nonstate entities of one state may be entitled in certain instances to invoke the responsibility of another state if the obligation breached is owed to the international community as a whole.
Not surprisingly, the Commission, with the admirable goal of concluding the project expeditiously, did not directly address the issue of who, other than states, may invoke state responsibility. But by largely ignoring the growing and significant international practice in which individuals and nons tate entities are invoking state responsibility, the Commission produced articles that, however noteworthy, are to some extent out-of-date at their inception.
In 1988 Philip Allottwrote, "There is reason to believe that the Commission's long and laborious work on state responsibility is doing serious long-term damage to international law and international society. ,,125 Allott questioned, among many things, whether the Commission was too influenced by governments to draft appropriate and effective provisions on state responsibility. However, the articles on state responsibility belie his assertion, for they make clear for the first time that states have a right to invoke the responsibility of other states for breaches of obligations owed to the international community as a whole. For the twentieth century, they represent a significant advance. For the twenty-first century, they are still wanting.
